
Understanding Islamic Law and International
Commercial Arbitration: A Comprehensive
Guide
International commercial arbitration has emerged as a crucial mechanism
for resolving international business disputes efficiently and impartially. With
the increasing globalization of trade and investment, parties often opt for
arbitration as a preferred method of dispute resolution due to its flexibility,
confidentiality, and enforceability.

In recent years, there has been a growing interest in the interaction
between Islamic law and international commercial arbitration. As Islamic
financial institutions and businesses expand globally, the need for a deeper
understanding of how Islamic law principles can be applied within an
international arbitration context has become paramount.
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Islamic law, also known as Sharia, is a comprehensive legal system
derived from the sacred texts of Islam, including the Quran and the Sunnah
(the teachings and actions of Prophet Muhammad). It encompasses a wide
range of aspects, including civil, commercial, criminal, and family law.

Islamic contract law, known as Fiqh al-Muamalat, governs commercial
transactions and provides guidance on issues such as offer and
acceptance, consideration, and remedies for breach of contract. These
principles have significant implications for international commercial
arbitration, where parties may seek to invoke Islamic law as the governing
law of their contract.

The Application of Islamic Law in Arbitration

The application of Islamic law in international commercial arbitration is a
complex issue that has been the subject of much debate. While Islamic law
is not universally recognized as binding law in all jurisdictions, it can be
incorporated into arbitration agreements by the consent of the parties.

There are several ways in which Islamic law can be applied in arbitration:

1. As the Governing Law of the Contract: Parties may choose to
subject their contract to the rules and principles of Islamic law, making
it the primary source of law for interpreting and resolving disputes.

2. As a Source of Interpretation: Arbitrators may refer to Islamic law as
a supplementary source of interpretation when applying the governing
law of the contract, especially in situations where the governing law is
silent or ambiguous.



3. As a Basis for Expert Evidence: Expert witnesses may provide
testimony on the principles and practices of Islamic law to assist
arbitrators in understanding and applying Islamic law concepts.

Challenges and Opportunities

The application of Islamic law in international commercial arbitration
presents both challenges and opportunities:

Challenges

Lack of Uniformity: Islamic law is not a codified system and varies
across different jurisdictions, making it challenging for arbitrators to
apply it uniformly.

Cultural and Linguistic Barriers: Arbitrators may face cultural and
linguistic barriers when dealing with parties from different Islamic
backgrounds.

Enforcement Issues: The enforcement of arbitration awards based on
Islamic law can be challenging in non-Islamic jurisdictions.

Opportunities

Dispute Resolution: Islamic law provides a framework for resolving
disputes fairly and equitably, offering an alternative approach to
traditional legal systems.

Cultural Sensitivity: The application of Islamic law can enhance
cultural sensitivity in arbitration proceedings, particularly when dealing
with parties from Islamic backgrounds.

Increased Access: The availability of Islamic law as an option for
arbitration can increase access to justice for Islamic financial



institutions and businesses.

The interaction between Islamic law and international commercial
arbitration is a complex and evolving field. As the global business
landscape continues to evolve, it is essential for legal professionals,
arbitrators, and parties to have a comprehensive understanding of how
Islamic law can be applied within an international arbitration context.

By embracing the challenges and opportunities presented by the
application of Islamic law in arbitration, we can promote fair and equitable
dispute resolution, enhance cultural sensitivity, and increase access to
justice for all parties involved in international commercial transactions.
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